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only with the consent of the Commis-
sioner.

(2) Time and manner of election—(i)
Time. In general, the binding contract
election must be made by the due date
(including extensions of time) of the
electing taxpayer’s Federal income tax
return for the election year. If, how-
ever, the taxpayer’s original Federal
income tax return for the election year
is filed before April 14, 1994, the elec-
tion may be made by amending that re-
turn no later than September 12, 1994.

(if) Manner. The binding contract
election is made by attaching the elec-
tion statement described in paragraph
(e) of this section to the taxpayer’s
original or amended income tax return
for the election year.

(iii) Effect of nonconforming election.
An attempted election that does not
satisfy the requirements of this para-
graph (d)(2) is not valid.

(e) Election statement—(1) Filing re-
quirements. For an election under para-
graph (c) or (d) of this section to be
valid, the electing taxpayer must:

(i) File (with its Federal income tax
return for the election year and with
any affected amended returns required
under paragraph (c)(4) of this section) a
written election statement, as an at-
tachment to Form 4562 (Depreciation
and Amortization), that satisfies the
requirements of paragraph (e)(2) of this
section; and

(ii) Forward a copy of the election
statement to the Statistics Branch
(QAM:S:6111), IRS Ogden Service Cen-
ter, ATTN: Chief, Statistics Branch,
P.O. Box 9941, Ogden, UT 84409.

(2) Content of the election statement.
The written election statement must
include the information in paragraphs
(€)(2) (i) through (vi) and (ix) of this
section in the case of a retroactive
election, and the information in para-
graphs (e)(2) (i) and (vii) through (ix) of
this section in the case of a binding
contract election. The required infor-
mation should be arranged and identi-
fied in accordance with the following
order and numbering system—

(i) The name, address and taxpayer
identification number (TIN) of the
electing taxpayer (and the common
parent if a consolidated return is filed).

(ii) A statement that the taxpayer is
making the retroactive election.
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(iii) ldentification of the transition
period property affected by the retro-
active election, the name and TIN of
the person from which the property
was acquired, the manner and date of
acquisition, the basis at which the
property was acquired, and the amount
of depreciation, amortization, or other
cost recovery under section 167 or any
other provision of the Code claimed
with respect to the property.

(iv) ldentification of each taxpayer
under common control (as defined in
paragraph (b)(6) of this section) with
the electing taxpayer by name, TIN,
and Internal Revenue Service Center
where the taxpayer’s income tax return
is filed.

(v) If any persons are required to be
notified of the retroactive election
under paragraph (c)(6) of this section,
identification of such persons and cer-
tification that written notification of
the election has been provided to such
persons.

(vi) A statement that the transition
period property being amortized under
section 197 is not subject to the anti-
churning rules of section 197(f)(9).

(vii) A statement that the taxpayer
is making the binding contract elec-
tion.

(viii) ldentification of the property
affected by the binding contract elec-
tion, the name and TIN of the person
from which the property was acquired,
the manner and date of acquisition, the
basis at which the property was ac-
quired, and whether any of the prop-
erty is subject to depreciation under
section 167 or to amortization or other
cost recovery under any other provi-
sion of the Code.

(ix) The signature of the taxpayer or
an individual authorized to sign the
taxpayer’s Federal income tax return.

(f) Effective date. These regulations
are effective March 15, 1994.

[T.D. 8528, 59 FR 11920, Mar. 15, 1994]

ADDITIONAL ITEMIZED DEDUCTIONS FOR
INDIVIDUALS

§1.211-1 Allowance of deductions.

In computing taxable income under
section 63(a), the deductions provided
by sections 212, 213, 214, 215, 216, and 217
shall be allowed subject to the excep-
tions provided in Part IX, Subchapter
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§1.212-1

B, Chapter 1 of the Code (section 261
and following, relating to items not de-
ductible).

[T.D. 6796, 30 FR 1037, Feb. 2, 1965]

§1.212-1 Nontrade or nonbusiness ex-
penses.

(@) An expense may be deducted
under section 212 only if:

(1) It has been paid or incurred by the
taxpayer during the taxable year (i) for
the production or collection of income
which, if and when realized, will be re-
quired to be included in income for
Federal income tax purposes, or (ii) for
the management, conservation, or
maintenance of property held for the
production of such income, or (iii) in
connection with the determination,
collection, or refund of any tax; and

(2) It is an ordinary and necessary ex-
pense for any of the purposes stated in
subparagraph (1) of this paragraph.

(b) The term income for the purpose
of section 212 includes not merely in-
come of the taxable year but also in-
come which the taxpayer has realized
in a prior taxable year or may realize
in subsequent taxable years; and is not
confined to recurring income but ap-
plies as well to gains from the disposi-
tion of property. For example, if de-
faulted bonds, the interest from which
if received would be includible in in-
come, are purchased with the expecta-
tion of realizing capital gain on their
resale, even though no current yield
thereon is anticipated, ordinary and
necessary expenses thereafter paid or
incurred in connection with such bonds
are deductible. Similarly, ordinary and
necessary expenses paid or incurred in
the management, conservation, or
maintenance of a building devoted to
rental purposes are deductible notwith-
standing that there is actually no in-
come therefrom in the taxable year,
and regardless of the manner in which
or the purpose for which the property
in question was acquired. Expenses
paid or incurred in managing, conserv-
ing, or maintaining property held for
investment may be deductible under
section 212 even though the property is
not currently productive and there is
no likelihood that the property will be
sold at a profit or will otherwise be
productive of income and even though
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the property is held merely to mini-
mize a loss with respect thereto.

(c) In the case of taxable years begin-
ning before January 1, 1970, expenses of
carrying on transactions which do not
constitute a trade or business of the
taxpayer and are not carried on for the
production or collection of income or
for the management, conservation, or
maintenance of property held for the
production of income, but which are
carried on primarily as a sport, hobby,
or recreation are not allowable as
nontrade or nonbusiness expenses. The
question whether or not a transaction
is carried on primarily for the produc-
tion of income or for the management,
conservation, or maintenance of prop-
erty held for the production or collec-
tion of income, rather than primarily
as a sport, hobby, or recreation, is not
to be determined solely from the inten-
tion of the taxpayer but rather from all
the circumstances of the case. For ex-
ample, consideration will be given to
the record of prior gain or loss of the
taxpayer in the activity, the relation
between the type of activity and the
principal occupation of the taxpayer,
and the uses to which the property or
what it produces is put by the tax-
payer. For provisions relating to ac-
tivities not engaged in for profit appli-
cable to taxable years beginning after
December 31, 1969, see section 183 and
the regulations thereunder.

(d) Expenses, to be deductible under
section 212, must be “‘ordinary and nec-
essary’. Thus, such expenses must be
reasonable in amount and must bear a
reasonable and proximate relation to
the production or collection of taxable
income or to the management, con-
servation, or maintenance of property
held for the production of income.

(e) A deduction under section 212 is
subject to the restrictions and limita-
tions in part IX (section 261 and follow-
ing), subchapter B, chapter 1 of the
Code, relating to items not deductible.
Thus, no deduction is allowable under
section 212 for any amount allocable to
the production or collection of one or
more classes of income which are not
includible in gross income, or for any
amount allocable to the management,
conservation, or maintenance of prop-
erty held for the production of income
which is not included in gross income.
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